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EXECUTIVE SUMMARY

The 2003 Task Force on Services and Supports for Individuals with Acquired
Brain Injuries is a continuation of the 2001 legislative task force (01 HCR 67). The task
force was reauthorized by the 2003 General Assembly (Concurrent Resolution 17) to
continue the work of the original task force and to develop specific recommendations for
needed services and supports.

Because the 2003 task force was a continuation, little time was spent on
background information about acquired brain injury (ABI) such as incidence, definitions,
and current available service systems. This type of information is contained in the final
report of the 2001 task force (Legislative Research Commission Research Memorandum
No. 496).

Highlights from the report of the 2001 task force include:

• A traumatic brain injury is commonly understood to be an injury to the brain
resulting from a blow to the head. The term acquired brain injury refers to any
injury that may result from a variety of factors including a lack of oxygen,
exposure to toxic substances, allergic reactions, infection, or similar events.
Kentucky has chosen to serve persons with acquired brain injuries, rather than
restricting services to the narrower category of traumatic brain injuries (TBI).

• The major causes of acquired brain injuries are motor vehicle accidents, falls,
and violent crime.

• Improvements in medical care and technology have increased the rates of
survival for individuals with a severe brain injury.

• Brain injury occurs more frequently than Alzheimer�s Disease, and more
people suffer from brain injury than multiple sclerosis, HIV, and breast cancer
combined.

• Individuals with brain injuries have cognitive, physical, and emotional deficits
that may last for the rest of their lives. Even a �mild� brain injury can have
devastating long-term consequences for the individual and his or her family.

• Two publicly funded programs, the Medicaid ABI Waiver Program and the
Traumatic Brain Injury Trust Fund, are designed specifically for individuals
with ABI. These programs are limited in capacity, scope, and duration and do
not provide long-term support.

• Training on brain injury is needed for providers within non-brain injury
programs to assure the delivery of effective and appropriate care.

• Families and individuals with brain injury would benefit from ongoing
outreach and education efforts.

Senate Concurrent Resolution 17 established a 21-member Task Force on
Services and Supports for Individuals with Acquired Brain Injuries (Appendix A).  The
task force was required to develop recommendations regarding:
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• Mechanisms to make an accurate assessment of the number of adults and children
with ABI who receive publicly funded services;

• Changes to existing administrative regulations governing publicly funded programs
that would increase access to existing services and supports for individuals with ABI;

• The elimination of barriers to access to and the provision of services, including but
not limited to, a centralized information and referral source and increasing the
number of professionals skilled in the area of brain injury;

• Strategies to develop intensive inpatient services that provide crisis stabilization,
specialized evaluation, and treatment for adults with ABI;

• Strategies to increase the effectiveness of services to individuals with ABI receiving
public services outside the existing brain injury programs;

• Strategies for the decriminalization of individuals with ABI; and
• Strategies to increase the employment of and vocational training and educational

services to individuals with ABI.

TASK FORCE ACTIVITY

The ABI task force met five times between August and December 2003, to
address the directives of 2003 Senate Concurrent Resolution 17. The task force
established three workgroups to address the directives of the resolution:

• Workgroup on Decriminalization and Specialized Services;
• Workgroup on Access to Existing Services; and
• Workgroup on Long-Term Supports.

The task force received testimony regarding a prevalence study conducted by the
Center on Alcohol and Drug Research and funded by the Traumatic Brain Injury Trust
Fund in 2003. Over 3200 randomly selected households were surveyed.  It is estimated
that 19.4 percent of all Kentucky households have at least one member who has sustained
a brain injury. Additionally, the Kentucky Injury Prevention and Research Center of the
University of Kentucky has collected data suggesting that more than 5,000 Kentuckians
are newly injured each year.

The Kentucky Injury Prevention and Research Center of the University of
Kentucky estimated the costs associated with brain injuries. Precise estimates cannot be
determined because the loss of productivity and life are difficult to establish, and
rehabilitation services and costs differ greatly from individual to individual.  It was
estimated that brain injuries cost $803 million annually in Kentucky:

• $434 million in work loss, disability, and vocational rehabilitation;
• $273 million in income loss from premature death; and
•   $96 million in medical and related care.

Preliminary data from the Department for Medicaid Services, obtained from
diagnostic codes most often associated with brain injuries, indicate that for fiscal year
2003, $65 million was spent in Medicaid for individuals with brain injuries.
Approximately $42 million of that money is in the Supports for Community Living
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Program. The Department for Medicaid Services will continue to analyze expenditures
for persons with brain injuries.

The two publicly funded programs serving individuals with brain injury, the
Acquired Brain Injury Medicaid Waiver Program and the Traumatic Brain Injury Trust
Fund Program, both implemented waiting lists in FY 2002. Both programs are limited in
benefit amounts or by eligibility criteria, and neither provides long-term support. While
the effects of the injuries often last a lifetime, the only long-term services or supports
available are programs that provide assistance to other disabled persons, such as
Medicaid, Medicare, Social Security Disability, and other non-brain injury Medicaid
waiver programs. Task force members and others expressed concern that these programs
do not appropriately or effectively serve brain-injured individuals.

The task force endorsed recommendations from each workgroup and four drafts
of legislation for consideration by the 2004 General Assembly.

RECOMMENDATIONS

The task force adopted the following recommendations from each workgroup:

Access to Existing Services

• Use a �wrap-around� model of service delivery for individuals with co-occurring
disorders, including brain injury, that allows for the use of multiple funding
streams and flexible funding for service to maintain an individual in the
community;

• Ensure assessment for brain injury in all publicly funded programs by developing
and distributing instruments for screening and assessing level of need or acuity;

• Provide cross-system case management to improve access resources and to
prevent duplication of case management efforts;

• Provide incentives to support advanced training, education, or experience in
providing case management services; and

• Develop a panel of clinicians and consultants to assist providers in non-brain
injury systems in their efforts to appropriately and effectively serve persons with
brain injury.

Decriminalization and Specialized Services

• Encourage the establishment of an in-patient neurobehavioral unit within an
existing medical facility;

• Endorse existing efforts to identify and divert persons with disabilities who come
into contact with the criminal justice system currently in process with the House
Bill 843 Commission on Mental Health and ensure those efforts to specifically
include the population of brain-injured individuals;
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• Endorse the use of grant funds by the Division of Protection and Advocacy within
the Public Protection and Regulation Cabinet to provide advocacy to persons with
brain injuries who have been arrested;

• Endorse current training efforts for jailers, crisis teams, and judges to include
information related to brain injury; and

• Present these recommendations to the  �843 Commission� (mental health and
substance abuse disorders), the Kentucky Association of Regional Programs, and
the �144 Commission� (mental retardation and developmental disorders) for the
purpose of requesting the support of those bodies in addressing the
decriminalization of persons with brain injuries.

Long-Term Supports

• Establish a long-term supports model program of non-Medicaid services,
including lifelong case management;

• Secure funding in the approximate amount of $1 million for the long-term
supports program from a General Fund appropriation, a portion of increased taxes
on cigarettes, and other fees that may be available;

• Increase the number of persons served through the ABI Medicaid Waiver from
110 to 250; and

• Continue work of this task force by establishment of an advisory committee to the
TBI Trust Fund Board, which would be composed of state agency representatives
and consumers.

PROPOSED LEGISLATION

The task force recognized the need for funds to expand services and to make
existing services more effective for individuals with brain injuries. Benefits from the
Traumatic Brain Injury Trust Fund to eligible persons are limited to $15,000 annually
with a lifetime maximum of $60,000.  Persons with brain injury may also be eligible for
publicly funded programs designed to serve persons with other disabilities. However, to
be eligible, the individual must have a co-occurring disorder that is a second disability in
addition to the brain injury. Non-brain injury program staff are often unfamiliar with the
nature of ABI, leading to a failure to accurately assess the person�s needs and which
ultimately may lead to the development of services that may be inappropriate and
ineffective. Only one program, the Supports for Community Living Medicaid Waiver
Program, provides long-term supports, and access to this program is limited to those
persons who sustained a brain injury prior to age 21.  The task force was interested in
finding ways to fund services, including long-term supports, specifically for persons with
ABI.
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The task force voted to support the following four bills in the 2004 General
Assembly.

1. 04 RS BR 394 � AN ACT relating to services for individuals with brain injuries.

This bill: (1) increases the DUI service fee associated with education and
treatment classes from $250 to $325; (2) specifies that 16 percent of the service fee shall
be dedicated to the Traumatic Brain Injury Trust Fund and the Division of Mental Health
and Mental Retardation Services within the Cabinet for Health Services for the purpose
of providing services to brain-injured individuals and training and consultation to
professionals working with individuals with brain injuries; (3) specifies that the funds
obtained from the DUI service fees do not apply to the limits established within the
traumatic brain injury trust fund; and (4) increases the annual limit to the traumatic brain
injury trust fund from $2.75 million to $3.25 million.

2. 04 RS BR 396 � AN ACT relating to all-terrain vehicles.

This bill: (1)  requires a person operating an all-terrain vehicle to wear protective
headgear; (2) requires that no person under 16 years of age shall operate an all-terrain
vehicle; and (3) requires the penalty to be community service for a first offense and a
$100 fine for each subsequent offense.

3. 04 RS BR 438 � AN ACT relating to fines for traffic offenses.

This bill: (1) increases the child restraint fine from $25 to $75; (2) increases the
seat belt fine from not exceeding $25 to not exceeding $50; (3) specifies that $25 of each
of these fines shall be placed in the Traumatic Brain Injury Trust Fund; and (4) specifies
that these funds do not apply to the limits within the Traumatic Brain Injury Trust Fund.

4. 04 RS BR 808 � AN ACT relating to the Traumatic Brain Injury Trust Fund.

This bill increases the limit of court fees to the Traumatic Brain Injury Trust Fund
from $2.75 million to $3.25 million.
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INTRODUCTION

The 2003 Task Force on Services and Supports for Individuals with Acquired
Brain Injuries met five times between August and December 2003 to address the
directives of 2003 Senate Concurrent Resolution 17. The task force established three
workgroups to address the directives of the resolution: Decriminalization and Specialized
Services, Access to Existing Services, and Long-Term Supports.

The 2003 Task Force on Acquired Brain Injuries is a continuation of a similar
task force established by 2001 House Concurrent Resolution 67.  The 2001 task force
was limited by time constraints, and the 2003 task force was reauthorized to complete the
work of the prior task force. Brief background information about brain injuries, as
reported in the final report of the 2001 task force, LRC Research Memorandum 496, is
presented below.

Background From the 2001 Task Force

Definitions

Brain injury is defined as structural brain damage that occurs after birth and is not
inherited, congenital, or degenerative. A traumatic brain injury is commonly understood
to be an injury to the brain resulting from a blow to the head. The term acquired brain
injury refers to any injury that may result from a variety of factors, including a lack of
oxygen, exposure to toxic substances, allergic reactions, infection, or similar events.
Kentucky has chosen to serve persons with acquired brain injuries, rather than restricting
services to the narrower category of traumatic brain injuries.

Impact of Brain Injury

Individuals with brain injury have cognitive, physical, and emotional difficulties
that include difficulty driving, working, maintaining relationships, remembering recent
events, managing a household, recognizing safety hazards, controlling their behavior, and
living and performing daily activities without support. The specific impact of a brain
injury on an individual depends on the area of the brain affected. Unlike many other
physical conditions, there is often no improvement in the physical condition of the brain,
and individuals who sustain brain injuries often have these difficulties for the rest of their
lives. Both the 2001 and 2003 task forces noted the importance of injury prevention as
the only �cure� for brain injuries and the resulting lifelong impact on the individual and
their family members.

Existing Services

Two publicly funded programs are designed specifically to assist individuals with
brain injury: the Acquired Brain Injury Waiver Program, administered by the Brain
Injury Services Unit of the Department for Mental Health and Mental Retardation
Services; and the TBI Trust Fund, governed by an executive board and funded by a
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percentage of statewide court fees assessed in criminal cases. Updates on these programs
are included in the next section of this report.

INCIDENCE

The TBI Trust Fund Board commissioned the Survey Research Center at the
University of Kentucky, in cooperation with the Center on Drug and Alcohol Research,
to conduct a household telephone survey to better estimate the number of Kentuckians
with brain injury. This study was conducted from November 2002 to May 2003 and is the
first statewide prevalence study related to head injury in the country. The survey results
suggested that 19.4 percent, or 309,000 Kentucky households, have at least one member
with any type of head injury. The study estimated that between 202,000 and 214,000
Kentuckians have head injuries with potentially clinically significant problems that could
require continued health, mental health, and rehabilitation services (Walker). More than
one-half of traumatic brain injuries in Kentucky are caused by motor vehicle crashes and
falls (Christian).

Other data collection efforts include the Behavioral Risk Factor Surveillance
Survey conducted by the Department for Public Health in cooperation with the federal
Centers for Disease Control and Prevention (CDC) and the TBI Trust Fund Surveillance
Project, conducted by the Kentucky Injury Prevention and Research Center at the
University of Kentucky. The Behavioral Risk Factor Survey will include questions
specific to the need for services by affected persons in the 2004 version. The Research
Center reports that more than 5,000 persons annually sustain brain injuries in Kentucky
(Christian). The incidence rate in Kentucky of 96 per 100,000 residents and its annual
fatality rate of 24.5 per 100,000 residents are higher than the national averages.

The �Traumatic Brain Injury and Spinal Cord Injury Surveillance Report: Fiscal
Year 2003 Final Report� (Christian) included information received from hospital
discharge data, trauma centers data, and death certificates for 2000, and is the most
recently available data.  The report noted significant improvement in data collection for
the year 2000 and stated that because of better data collection, brain injuries are more
common than suggested by previous surveillance reports. The reported incident rate of
traumatic brain injury increased from 62.5 to 96 per 100,000 residents from 1998 to
2000, and the reported incidence rate for non-traumatic or acquired brain injury increased
from 40 to 78.6 per 100,000 residents during the same time period. Incident rates are
population-based ratios that can be used to evaluate trends.

Other findings from year 2000 data and the surveillance project include:

• 3,882 cases of traumatic brain injuries and 3,177 cases of acquired brain
injuries in that year;

• The most populous counties (Jefferson, Fayette, Daviess, Hardin, and
McCracken) had the highest total numbers of brain injury due to trauma;
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• The highest incidence rate for brain injury due to trauma was Green County,
with 28 cases, making that an incidence rate of 243.1 per 100,000 residents;

• A block of Eastern Kentucky counties (Breathitt, Lee, Leslie, Magoffin,
Morgan, Perry, and Wolfe) have high incidence rates of TBI at more than 150
per 100,000 residents;

• Motor vehicle traffic crashes and falls were the cause of 58 percent of all brain
injuries due to trauma; and

• Injuries, including poisoning, accounted for 40 percent; and oxygen
deprivation accounted for almost 24 percent of non-traumatic or acquired
brain injuries.

The task force noted that additional data and information is needed regarding (1)
the number of individuals with brain injury who are receiving publicly funded services
other than the two specific programs; (2) effective service delivery models; (3) consumer
satisfaction information; and (4) outcome studies.

ESTIMATED COSTS OF BRAIN INJURIES

Task force materials included a 1998 report from the National Institutes of Health
on rehabilitation of persons with TBI.  This report estimated:

• The number of persons living with TBI in the U.S. to be between 2.5 million and
6.5 million;

• The annual cost of acute care and rehabilitation in the U.S. for new cases of TBI
to be between $9 and $10 billion per year;

• The average lifetime cost of care for one person with severe TBI to be from
$600,000 to $1,875,000.

The report also indicated that these estimates �may grossly underestimate the
economic burden of TBI to family and society because they do not include lost earnings,
costs to social services systems, and the value of the time and foregone earnings of family
members who care for persons with TBI� (NIH).

Attempts were made to estimate the cost of traumatic brain injury in Kentucky.
Precise estimates are difficult and understated because national and state data from the
CDC focus on traumatic brain injury only, and Kentucky also serves persons with
acquired brain injury. There is no marker or screen for brain injuries in other social,
justice, or corrections systems, and medical diagnosis codes may underreport brain
injury. A 2003 report to the U.S. Congress from the CDC found that �mild� brain injury
is often misdiagnosed, underreported, and presents a significant public health issue
(National Center). The Kentucky Injury Prevention and Research Center estimated that
the total costs of traumatic brain injury in Kentucky are $800 million per year: $270
million in income loss from premature death; $430 million in work losses, disability, and
vocational rehabilitation; and $100 million in medical and related care (Costich).
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A 1999 survey of brain-injured individuals and their families indicated that 37
percent had commercial health insurance; 39 percent were Medicaid participants; 32
percent were Medicare participants; and 5 percent were self-pay, no insurance, or other.
Medicaid expenditures for brain injury services are greater for individuals in community-
based programs than for those in acute care settings (Costich).

Preliminary data from the Department for Medicaid Services estimates that in
fiscal year 2003 approximately $65 million was spent on services associated with
diagnostic codes most commonly used to identify brain injuries. The Department for
Medicaid Services will continue to analyze expenditures for persons with brain injuries.

SERVICES

The types of publicly funded services that may be accessed by individuals with
brain injuries include case management, rehabilitation, occupational therapy, speech
therapy, and other psychological and social therapies, residential services, structured day
programs, supported employment, and respite services. Services offered within existing
programs are described below.

The Brain Injury Services Unit within the Department for Mental Health and
Mental Retardation Services conducted a survey in 1999 to determine service needs of
persons with brain injury.  The services most frequently cited as being needed included
case management, psychological and mental health services, cognitive rehabilitation,
residential options, and employment services. Other publicly funded programs designed
to serve persons with disabilities may be available to individuals with brain injuries, but
the barriers to these programs include lengthy waiting lists, restrictive eligibility criteria,
and lack of expertise in brain injury on the part providers in other service delivery
systems. Family members are most likely to be caring for brain-injured individuals and
they indicated the need for respite care and financial and legal counseling.

Acquired Brain Injury Medicaid Waiver Program

The Acquired Brain Injury Medicaid Waiver Program is a rehabilitation and
community re-entry program offered as an alternative to nursing facility care. To access
defined services by approved providers under this program, an individual must be
financially eligible for Medicaid and must meet nursing facility level of care criteria. The
administrative regulations governing this program, 907 KAR 3:090 and 3:100, state that
recipients �shall not remain in the program for an indefinite period of time� and that
eligibility for nursing facility level of care will be evaluated every six months. A recipient
who improves to a point that he or she does not meet nursing facility level of care is no
longer eligible for services from this program.

The waiver program is limited to serving 110 unduplicated participants each
calendar year. A person who receives services for only part of a year counts as one of the
110 persons, and that position in the program is considered used for that year. A waiting



5

list for services was implemented in September 2003 and as of November 30, 2003, 60
persons were on the waiting list.

Task force members suggested changes to the Acquired Brain Injury Waiver
Program, including allowing a vacant position within the program to be reused when a
person exits the program during the calendar year and counting the slots on a monthly
rather than yearly basis. Neither of these suggestions are permitted by the federal agency
that oversees state Medicaid programs. This task force, like the one in 2001, recommends
that the number of slots be increased.

Task force members also discussed the need for services that do not involve the
constraints of the Medicaid program. It was noted that an estimated two-thirds of
individuals with brain injuries have mild to moderate disabilities, and that these
individuals will not  meet nursing facility level of care criteria. However, these
individuals often have needs for long-term supports, given the devastating nature of even
a �mild� brain injury.

Traumatic Brain Injury (TBI) Trust Fund

The Traumatic Brain Injury Trust Fund was created in 1998 by HB 299,1 and the
provisions governing the trust fund and its nine-member board are codified as KRS
211.470 to 211.478 (Appendix B).  The definition of �traumatic brain injury� in the
statutes includes that of acquired brain injuries. Access to the trust fund is governed by
Kentucky Administrative Regulation 908 KAR 4:030. Individuals are eligible for up to
$15,000 per year with a lifetime maximum of $60,000. Unlike the Medicaid Waiver
Program, applicants for benefits from the trust fund are not subject to age, income, or
level of care requirements.

The TBI Trust Fund obtains revenue from a percentage of the court fees collected
statewide, as mandated and limited to $2.75 million per year by KRS 42.320. The trust
fund receives approximately $198,000 per month, or approximately $2.3 million per year.
The program administrator reported that as of August 2003, more than 1,200 individuals
in 103 counties have been served by the TBI Trust Fund. Since August 2001, $3.25
million has been allocated for direct services. A waiting list was implemented in
December 2001, and as of November 30, 2003, 697 individuals were on the waiting list,
with over 1,142 requests for assistance. More than 70 percent of claims paid by the TBI
Trust Fund are for respite and �wrap-around� services. Wrap-around services are services
that fill in a gap left by other funding sources.

It was noted that in 2002, the Acquired Brain Injury Medicaid Waiver Program
spent approximately $3.25 million on 110 persons, and the Traumatic Brain Injury Trust
Fund spent approximately $3.25 million on 1,400 persons. The average cost per person in
the ABI Waiver Program is approximately $30,000 per year; and the average cost per

                                                
1 98 Senate Bill 145 also established a Traumatic Brain Injury Trust Fund, was passed by the General
Assembly, and vetoed by the Governor. The veto message indicated that the provisions of HB 299 were
preferred.
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person receiving services from the Trust Fund is $1,400. The ABI Waiver Program
includes the most expensive service, residential care, while the TBI Trust Fund does not.
The Acquired Brain Injury Medicaid Waiver Program is an intensive rehabilitation
program with a comprehensive service array, and a person may access ABI Waiver
services for only part of year but uses one of the 110 �slots� for the entire year.  The
Traumatic Brain Injury Trust Fund is not intended to provide intensive services, but,
rather to provide financial assistance for persons who have no other payor source. The
task force noted the lack of resources for much needed long-term supports to individuals
with brain injury. The only true long-term support program is the Supports for
Community Living Program, a Medicaid waiver program designed for persons with
mental retardation and other developmental disorders. This program denies eligibility to
persons who sustained a brain injury after age 21, and it currently has a waiting list of
approximately 2,000 persons.

Federal Grant Initiatives

The Brain Injury Services Unit of the Department of Mental Health and Mental
Retardation in the Cabinet for Health Services was awarded an implementation grant by
the federal Health Resources Services Administration, Bureau of Maternal and Child
Health. The cabinet receives almost $200,000 annually for a three-year period. Of that
amount, approximately $165,000 will be used to establish an information and support
network for individuals with brain injuries and their families. The Brain Injury
Association of Kentucky, under contract with the Department for Mental Health and
Mental Retardation, will develop and implement the family support network over a three-
year period. The Brain Injury Services Unit will use $20,000 of this grant annually to
develop training in brain injury for other programs administered by the Department for
Mental Health and Mental Retardation Services over the next three years. Kentucky is
one of six states to receive federal funding from the grants program of the Traumatic
Brain Injury Act.

Congress also passed the Children�s Health Act of 2000, which contained funding
for protection and advocacy services to individuals with traumatic brain injuries.
Kentucky was one of 27 states to receive funds because of the high incidence rate of TBI.
The 2003 Maternal and Child Health grant was awarded to the Kentucky Public
Protection and Regulation Cabinet, Division of Protection and Advocacy. The grant is for
$50,000 per year for three years. The objectives of the grant include advocacy for and
representation of brain-injured individuals who are unnecessarily institutionalized,
transitioning from schools or state custody, alleging employment discrimination, or
seeking reasonable accommodations by educational institutions; to provide information
and referral services to individuals with brain injuries and their families; to develop
program recommendations to enhance treatment and rehabilitative efforts; and to
advocate for injury prevention initiatives.
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WORKGROUP ACTIVITY

ACCESS TO EXISTING SERVICES WORKGROUP

The workgroup focused on developing recommendations for encouraging the
adaptation of services delivered by existing programs to meet the specific needs of
children and adults with brain injuries who use those services. It was noted that a new
service system for persons with ABI was not desired or needed; rather, the existing
service systems should be enhanced to address the unique needs of persons with ABI. A
common screening and assessment tool is needed for all programs to identify persons
with brain injuries in order to develop appropriate service or care plans. The workgroup
proposed a wrap-around model of service delivery that could access different funding
sources and piece together a system of needed supports. Case management is a critical
service for many individuals with ABI because they often have difficulty navigating
through various agencies and programs. The workgroup also supports the establishment
of consultation and training for providers working with persons with ABI and their
families.

The task force adopted the following recommendations of this workgroup:

• Use a wrap-around model of service delivery for individuals with co-occurring
disorders, including brain injury, that allows for the use of multiple funding
streams and flexible funding for service to maintain an individual in the
community;

• Ensure assessment for brain injury in all publicly funded programs by developing
and distributing instruments for screening and assessing level of need or acuity;

• Provide cross-system case management to access resources and to prevent
duplication of case management efforts;

• Provide incentives to support advanced training, education, or experience in
providing case management services; and

• Develop a panel of clinicians and consultants to assist providers in non-brain
injury systems in their efforts to appropriately and effectively serve persons with
brain injury.

DECRIMINALIZATION AND SPECIALIZED SERVICES WORKGROUP

Sometimes the inappropriate behavior of brain-injured individuals leads to arrest
and incarceration. Often the behavior is a result of the injury instead of criminality. The
decriminalization and specialized services workgroup focused on making specific
recommendations regarding how mechanisms for the provision of services to brain-
injured individuals could be created where they do not currently exist and how funding
for such services could become available. The specific charge to this workgroup was to
develop specific recommendations for the (1) establishment of a specialized unit serving
adults with brain injuries whose behavior places them or others at risk, including the
identification of potential funding mechanisms; and (2) identification and diversion of
persons with brain injury who come into contact with the criminal justice system.
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Workgroup members agreed that it makes sense to support the existing House Bill
843 Commission recommendations because (1) legislators will be presented with a
unified message from the disability community; (2) significant effort has been invested in
drafting these recommendations, and they reflect the development of a system that can
meet the needs of the ABI community; and (3) the recommendations are systemic rather
than clinical, meaning no significant divergence from content is necessary. The
workgroup found that if the House Bill 843 Commission�s recommendations were
adopted, specialized training units would be established in each of the 14 regions; and
four specialized jails would be established as referral sites for individuals whose behavior
indicated a mental health, chemical abuse, or (pending approval from the House Bill 843
Commission) ABI diagnosis. The workgroup recommends that decriminalization issues
and recommendations also be referred to the House Bill 144 Commission, which focuses
on individuals with mental retardation and other developmental disorders.

Regarding the workgroup�s charge to develop specific recommendations for the
establishment of a specialized unit serving adults with brain injuries whose behavior
places them or others at risk, and identification of potential funding mechanisms,
workgroup members first acknowledged limitations to the current system of crisis
stabilization units (CSUs). The voluntary nature of existing CSUs means that unless the
individual agrees to enter the CSU, services could not be provided. Professionals who
staff CSUs generally have not been trained to work with brain-injured individuals.
However, the combination of court-ordered treatment options versus incarceration often
makes voluntary engagement in services more likely. It is unclear whether it would be
possible to designate some beds within existing psychiatric hospitals as neurobehavioral
beds. The workgroup discussed the possibility of using psychiatric hospitals as an option
for housing specialized units and using medical health codes (CPT codes) to draw
reimbursement for neurobehavioral services in medical settings. CPT codes are a listing
of descriptive terms and identifying codes for reporting medical services and procedures
under health insurance programs. New CPT codes allow billing psychiatric services as
medical procedures.

Jail crisis networks were also of interest to this workgroup. The workgroup
endorsed the jail crisis network, currently being piloted at the Bluegrass Community
Mental Health Center, which offers inmates unlimited access to a qualified mental health
professional. The qualified mental health professional provides mental health risk triage
by telephone. A risk level is assigned to the inmate through this network and the jail then
implements management protocols. The qualified mental health professional provides the
inmate with consultation for follow-up treatment and linkages to community providers.
The workgroup was interested in adding ABI to the triage instrument in this network
because not all qualified mental health professionals are familiar with ABI issues.

The task force adopted the following recommendations of this workgroup:

• Encourage the establishment of an in-patient neurobehavioral unit within an
existing medical facility;
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• Endorse existing efforts to identify and divert persons with disabilities who come
into contact with the criminal justice system currently in process with the House
Bill 843 Commission and the House Bill 144 Commission and ensure those
efforts to specifically include the population of brain-injured individuals;

• Endorse the use of grant funds by the Division of Protection and Advocacy within
the Public Protection and Regulation Cabinet to provide advocacy to persons with
brain injuries who have been arrested;

• Endorse current training efforts for jailers, crisis teams, and judges to include
information related to brain injury; and

• Present these recommendations to the 843 Commission, the 144 Commission, and
the Kentucky Association of Regional Programs for the purpose of requesting the
support of those bodies in addressing the decriminalization of persons with brain
injury.

LONG-TERM SUPPORTS WORKGROUP

The long-term supports workgroup began as the �long-term care� workgroup, but
at its first meeting, members suggested a change of name to �long-term supports� to
reflect the variety of needs of individuals with ABI and to minimize confusion regarding
nursing facility care.

The workgroup identified a range of common needs and discussed what services
would be necessary to prevent crises. The workgroup itemized needs under the domains
of medical care, vocational services, social and legal issues, financial management,
educational opportunities, psychological and spiritual needs, behavioral therapies, and
crisis intervention strategies. The workgroup also considered issues regarding the
adequacy of the safety net, awareness and expertise of service providers, service
availability, and involvement with other governmental entities such as commissions,
boards, and advisory committees.

The workgroup proposed that the number of people served through the Acquired
Brain Injury Medicaid Waiver program be increased from 110 to 250. The Department
for Medicaid Services reported a preliminary estimate of the cost of this expansion at an
additional $4 million, bringing the total program to approximately $8 million.

The need for lifelong access to case management services was highlighted as
critical to the establishment of a safety net for Kentuckians with brain injury. Absent case
management, accessing effective services is often a result of happenstance or tenacity on
the part of case managers and family members. Skilled case managers are particularly
needed to work with individuals with brain injuries and their families because an absence
of knowledge and awareness about services and supports can precipitate a crisis and lead
the family into further disarray.

The workgroup also discussed self-directed funding models and their applicability
and appropriateness for this population of disabled persons. It was recommended that a
community support program that is consumer-directed be established. This program
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would include specialized, independent case managers chosen by the individual who
would assist in budget and service plan development. Services recommended for this
program would include non-medical health care services to augment the existing system
of care provided through private insurance, Medicare, and Medicaid. These services may
include homemaking, personal care, chores, respites, minor home repairs, non-emergency
transportation, day services and social and recreational activities, housing supplements or
subsidies, and independent living skills training. It was suggested that the Traumatic
Brain Injury Trust Fund Board take responsibility for follow up on this proposal.

The task force adopted the following recommendations of this workgroup:

• Establish a long-term supports model program of non-Medicaid services,
including lifelong case management;

• Secure funding in the approximate amount of $1 million for the long-term
supports program from a General Fund appropriation, a portion of increased taxes
on cigarettes, and other fees that may be available;

• Increase the number of persons served through the ABI Medicaid Waiver from
110 to 250; and

• Continue work of this task force by establishment of an advisory committee to the
TBI Trust Fund Board, which would be composed of state agency representatives
and consumers.

PROPOSED LEGISLATION

The task force recognized the need for funds to expand services and make
existing services more effective for individuals with brain injuries. Services funded by
the Traumatic Brain Injury Trust Fund are limited to $15,000 annually with a lifetime
maximum of $60,000. Other programs potentially available for individuals with brain
injuries have lengthy waiting lists, are primarily focused on other disabilities, and have
providers who are often unfamiliar with the nature of brain injury. Only one program, the
Supports for Community Living Medicaid Waiver Program, provides long-term supports;
however, this program was not designed for individuals with brain injury.  The task force
was interested in finding ways to fund long-term support services for individuals with
brain injuries.

The task force voted to support four bills in the 2004 General Assembly:

1. 04 RS BR 394 � AN ACT relating to services for individuals with brain injuries.

This bill would: (1) increase the DUI service fee associated with education and
treatment classes from $250 to $325; (2) specify that 16 percent of the service fee shall be
utilized toward the Traumatic Brain Injury Trust Fund and the Division of Mental Health
and Mental Retardation Services within the Cabinet for Health Services for the purpose
of providing services to brain-injured individuals and training and consultation to
professionals working with individuals with brain injuries; (3) specify that funds obtained
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from the DUI service fees do not apply to the limits established within the traumatic brain
injury trust fund; and (4) increase the limit to the traumatic brain injury trust fund from
$2.75 million to $3.25 million.

2. 04 RS BR 396 � AN ACT relating to all-terrain vehicles.

This bill would: (1) require a person operating an all-terrain vehicle to wear
protective headgear; (2) require that no person under 16 years of age operate an all-terrain
vehicle; and (3) require the penalty to be community service for a first offense and a $100
fine for each subsequent offense.

3. 04 RS BR 438 � AN ACT relating to fines for traffic offenses.

This bill would: (1) increase the child restraint fine from $25 to $75; (2) increase
the seat belt fine from not exceeding $25 to not exceeding $50; (3) specify that $25 of
each of these fines shall be placed in the Traumatic Brain Injury Trust Fund; and (4)
specify that these funds do not apply to the limits within the Traumatic Brain Injury Trust
Fund.

4. 04 RS BR 808 � AN ACT relating to the Traumatic Brain Injury Trust Fund.

This bill would increase the limit of court fees to the Traumatic Brain Injury Trust
Fund from $2.75 million to $3.25 million.
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